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On December 9, 1998, the Commission. by a vote of6-0, adopted h e  
recommendation of its Of'fice of General Counsel (OGC) to find no reason PO believe that 
Respondents Voinovich for Senate ~ O ~ ~ ~ t K e e  and Vincent M. P2riichi, as tnz-suctr; 
Keep 0h:o Working (KOW) and Roger R. Geiger, as tmasm,  or Wilson G m d  
Communications, violated the Ft-derd Election Campi@ Act (FECA). The Dernwmtk 
Senatorial Campaign Committee had compkiined that the Rcspondenls V ~ Q M C ~  tke 
FECA as 2 rcsiilt oftwo adveitisemeiats that KOW ran in support ofa state ballot 
initialive. R e S p ~ d t ~ ~ t  Voino~ich-Fhe sittirig &vernor af@?io and a cmdidate for the 
United States Scaatwappeared in these ads md xged Ohioasas BO vote for the ballot 
initiztive. 

We agree with the Commission's disposition ofthis niat!er. Governor 
Voinovich's appearance in the ballot measure a ~ v e ~ ~ ~ e ~ ~ ~ ~  was not for the puqmse of 
influencing his Senate election; KOW did not coordinate its activities with the V&IOQ~%I 
for Senate Committee; md thus the advertisements did not constitute in-kind 
contributions to the Voinovich campaign. We disag~ee, however, with certain q e e t s  of 
the OGC's analysis. We write to note and explain oar disagreenncmt witb plvo of &e more 
important components ofthe OGC's facscrual and jegal analysis: the we af the 'd~od~epwise 
campaigra-rekated" and "campaign themes" s ~ ~ ~ ~ ~ $ ~  md its citati~n ta md reliance 
MUR 4305 (Forbes). 
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1. 
MUR 43439 (Forbes) 

. .  

i :  

We disagree with the Commission’s grosecu:ion of Malcolm S .  “’Sfeve’”’ Forbes 
Jr., Forbes Inc., Forbes Msgake, Forbes for President, Inc.. and Joseph A. t%mon, as 
treasurer of Forbes for President. Inc. (M.JR 43051, in Federal Election Commission v. 
&fdwirn S. Forbes. Jr., et al., No. 98-6148 (BSJ) (S.D.N.Y.). In that action, the 
Conunission alleges that Mr. Forbes ef a/. violzted the prohibition on corporate 
contributions in 2 U.S.C. 0 441b because Mr. Forbes continued to write keis ‘Fact and 
Comment” C O ~ T U B  in Forbe5 biagazizirae while he was seeking lfie 1396 Repulrlicm 
Presidential nomination. In these comme~taries. Mr. Forbes discussed issues of panbiic 
concern withcpat advocating (expressly or otherwise) my candidate’s e ? m t i o ~  (including 
that of Mr. Forbes), or even mentioning nny candidates or &e fact of arn election. 

Nevertheless, the Commission alleges thal Mr. Forbes violated ’j 441b because 
some of the jssues he discussed in these co!cmans were alleged themes of his c;arripa@~. 
A s  a result, the theory continues, the cost of these colurnns was “in connectkm with” Mr. 
Forbes campaign (and because Mr. Forbes wrote them, they were sePf-chsordinatedE8). 
Because we object to the Commission’s Forbes lidgation and the theories upon which it 
is based, we do not think the agency should rely upon it as precedent even in dismissing 
the Voinovich MUR. 

Although certainly In agreement with the Commission’s disposition ofthis maRer9 
we are. quite frankly, a bit surprised that the OGC could recommend dismissal. The Fiwt 
General Counsel’s R.eport refers IO no fewer than a half dozen tests, any ofwhich, if 
satisfied, would bring the advertisements within the scope ofthe FECA: If express 
advocacy (see. First General Counsel’s Report at 7-81; 2) electloneeping message (id. at 
7); 3) solicitation ofcontributions (id. at 7-8); 3) actual purpose (id.); 4) inferred parpse 
(zd. at 7, I 1); 5) otherwise campalp-related (id. at 8, 10); and 6) cmpaign themes (id. at 
1 1-12). The sheer number of these snares, coupled with their wide reach (excepting, of 
course. numbers one and three). make i t  rather remarkable that at least one of them did 
n,ot ensnarl the Governor. 

The meaning of and dislinctions between some of these tests p u l e  us. For 
example, because a “purpose” necessarily involves an element of intent,’ how, if at all, do 
an ”actual purpose” and an “inferred purpose” differ? And in drawing inferences, how do 
we avoid the very vagueness concerns which have moved the courts to rein in our 2 

E A “purpose” IS “ [ a ]  result or an effect that 15 mre.nded or deslred: a11 mrention.” The Amenccn lievatage 
Collegr Dicrronary (3‘d ed.) at 1 I 1 1 (ernphasls added). 
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regulatory reach?‘ Further, what is the difference between a comup.ScatSon &at is 
“otherwise-related to a campaign’s and one that contains a “campaign theme,” given that 
in both cases, neither communication contains either express advocacy or an 
electioneering message? Dir‘ficulties such as these in understanding p r s i sdy  the 
Commission’s own tests cause us to empathize considerably with the regulated 
community. 

Of particulx concern to us are our two % ~ t s  of most recent vintage: “otherwise 
campaign-related” and “campaign themes.” We have serious First .bnendment 
vagueness and overbreadth concerns about them3 It is not clear to us how we will decide 
what issues a candidate discusses are also “‘themes” of his campign {or, worse yet, 
“otherwise-related” to it), or when these “themes” have become sufficiently crystallized 
(or “othemise related” to the campaign) so as to trigger the FECA, both factors evidently 
being of some importmce to our OGC. See First Genera! Counsel’s Report at 12 (“Given 
the timing of the Issue 2 campaign, a year before the 1998 general. election, it i5 not clear 
that Gov. Voinovich’s ‘theme’ or ‘themes’ had developed at that point or that the 
condition of Ohio’s worker’s compensation system . . . is it? issue in the 1998 United 
States Senate race in Ohic.”). Indeed, i t  seems that anything a candidate discusses that is  
ofsignificant concern to the citizemy could be deemed a “theme” of the campaign (e: 
“otherwise related” to it). 

We also believe that as rules of conduct, the “otherwise campaign-related” and 
“campaign themes” tests violate the FECA and may violate the Fifth Aanendmeat. 
Neither of these tesm was promulgaled pursuant 10 the proc.edwes estabiished by 2 U.S.C. 
$438(d), as the FECA requires. See 2 U.S.C. $437f(b) (“Any mic af law which is not 
stated in this Act or in chapter 95 or chapter 96 oftit!e 26 may be initially proposed by 
:he Commission only as if nile or regulation pursuirnt to procedures established in section 
638(d) ofthis title.”). This lack of notice 10 the regulated community and opportunity for 
i t  to be heard--coupkd with the difficulty in ~ n d ~ ~ ~ a ~ ~ ~ ~ ~  both the rneming of these 
tests, srqwa’. and their differences, a m  at 2--may oflend the due process clause. If, on the 
other hand, these phrases are nnotliing more &an proxies for the FECA’s “for the purpose 
of influencing” and “in connection with” language, the Commission should state 
esplkitly that i t  i s  arlempting io apply the staFute without regulatory or judicial 
expiisation. 

’ In BucC1g \-. l’0ii.o. for exampie. the Supreme Court eliminated the “relative to” test in the oiiginal 
(1974) FECA because of j u s t  the son of‘ vagueness problems that these subjective “purpose” tests embody: 
such tests “pur[] the speakcr . . . wholly at the mercy ofthe varied understanding of his hearers and 
consequenrly of whatever ii&venm may be drawn as t f  his intent and meaning.” 424 U S .  1.43 (1975) 
(emphasis added). To e1imma:e thcse problems. the Coiiri crafted the objective express advocacy :est. fd. 
JI 43-44. 
’ ‘me *‘othewise campaign-relaid test. in particuiar, s e e m  dangerously close to &e “rchtivc to” rest Ihat 
the Supreme Court invalidated in R u c k f q .  Scc note 2. supru. 
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This is not to say that we would never apply a test other than “express advocacy.” 
But such a test would have to respect sufficiently the First Amendment and be 
promulgated in accmd with the requiremefits of the Fifth Amendment and the FECA. 
Both the “otherwise campaigpreiateca” ;and “cmpaig~i them~s” s a d a d s  fail miserably 
in these respects. Fortunately, the Respandents here were not harind as a result. h d  
we would object to my ef€orts to apply these vague and overbroad tests against hmrc 
respondents based aspon references to them in dismissing this Coniplaint. 

Cornmissioner Commissioner 

January 20. 1999 
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